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al{ anf gu 3r8ta am2gr 3rids 3rga avar ? c=rr a <a 3mtsf rnfef fa
a4al, Tg # er 31@rat at 3fCTlc;f m gr)err rhea Igd a aar? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

I o s#la al qr gitervr 3mat
I

Revision application to Government of India:

(«) ah€t4 sari zrcn 3ff@1fr , 1994 #t arr 3ioo ft aar; mg mai a a iq@lad Ir cJ11
~-QRf cfi ~~ q,hj,cb 3iaifd gr@teru 3m4a 3ref era, a« ar, fa«a iaraa, IGd
fcr:rrr. atft #ifGra, #ta {lg ra, irmf, { fact : 110001 "cb1" cBl" fl~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ti) zrf ma al tR a m sra wt s4frm "ff fcITT:Tr 'flU,~5iJllx ?:TT ~ cblx-&lsi if ?:TT
fcITT:Tr 'fl u;s P II x "ff ~ 'fl u;s ll II x if i:m;:r ~ ~ ~ 1=fT1f if, ?:TT fcITT:Tr 'li 0-s P 11 x at Tuer i ark a fa#
cblx"<S11~ if ?:TT~ 'flU-Sllllx "B 'ii" ma a6t 4fan a ra s& st I

...{ii~.. In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
-,r!fl.\ 1'?fi&~ factory or from one warehouse to another during the course of processing of the goods in a,¢ a«c%a "i,~...,,~"-,... ..~~·Fe\®~ e or in storage whether in a factory or in a warehouse .
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mvd are fa@t zg, u gag faff ta u uma fa~ft i sqzjtu yea ae
l=f1c1 "Cf'( '3 fLl I c;zrcan a Rd a mi j \J[f 'lil«f a ate fas@g zur gag i llff2J ci ~ I •

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

af ze qr yrar fag fen rdas (ua zu er a) fuf fhzu +a l=Jlc1 "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

3TTWf '3fll I c; .-J cITT .'3fll I c;.-J ~ cfi ~ cfi fuc: uit sq@t #Re al mr{ k st h sr
ut gr arr a fr al Rla 3rzgai, or4ta # arr uRa cfl" x=r=rll" u zI ar fa
3rfefrm (i.2) 1998 t!Rf 109 rr fga fag ·g tr

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a#tu salad zrca (or4ta) Pura#t, 2001 cfi R"lJl-1" 9 cfi 3RrIB fclf.:!Rft:c: Wf5f ~ ~-8 B
at ufii , hfa rag qf arr )fa Reita a Rh ma # fag-arzr vi 3r#ta
3rr?gr al at-at 4fii a are1 fa sr4a fan urn Reg fr rr arar zql qn gff
cfi 3TTPm t!Rf 35-~ B Rmfur 1:ff1" cfi :fTc'IMad rr €r-- areal # qffi 'lfr m;:fr
afe

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as pre~pribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) Rfa5a 3rd mer uisf vicar a v arg q} a ma a slat u1 2oo/-#l
:fIBR c#r ~ 3tR v=rITT iaiqv g ala a cur zt at + ooo /- c#r tBR-r :fTc'IM c#r ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs. 'I ,000/- where the amount involved is more 0
than Rupees One Lac.

ft zye, #tu suraa zca vi at a 3r4)tu nznf@raw 4R 3r4ha
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) #4a suraa ca 3rfenfru, 1944 cITT t!Rf 35-fi"/35-~ cfi 3TTP@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(as) s#«fRr qfba 2 (1) a sag arr # rara at r@la, 3rfha m # 4tr zyen,
a#ta ara zlc vi ala 3r#lru =nnf@raw(Re) at uf?a @tja 4)Rear, en1ala
a 21,Tel, sqgIf] 4a+ , 4#al , fry#, 34us1d--so0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate'.Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, AsarNa, Girdhar Nagar, Ahmedabad : 380004, in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate ,Tribunal shall be ·filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of.crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place··where the bench of
the Tribunal is situated.

(3) zuf? g 3mar i a{ qa srii a rr#gr sher % t re@t pa 3it a fg ta mt yrar
ssfar infan utr afg ga au a st'g; ft fcB°@W qcfr afaa fr
~~~ 3l y"1 c1"1 , urznrf@razor alv srfla at €h4 g? I-<! cJ)l" ~~ fcB""llT 'G'lTcTT % I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

rlJllllC"lll ~~ 1970 IT~ c#I"~-1 k siaif fefffRa fag 37gar a
~ "llT ~~ ~~~ Pl ofa If@art a 3net u2la 4t a qfu 6.6.so ha
cblrlJllllC"lll ~ Rcflc cY{TfT it feg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa sit iifra ai at Pl li ?1°1 -m ~~ c#I" 3lTT 1fr z,rt 31rafa fhut 'G'lTcTT % \JJT
#Rt zca, a€tu sara zrea vi ara r4Ra nznf@rawr (araffaf@er) frr:r:r, 1982 "B Rf%c=r
r
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, '1982.

7o fl zca, a sara zgc vi ara 37hr .=urnf@raw(Rrec),
>fR[3i1frc;rr cfi i:rr=@ # cbdd.lJ-til !(Demand) ~ ~(Penalty). cBT 10% WT ~ cpT,=JT

s4faf &1reiif@, ff@reoa pa \J["J-!T 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

~1:f~~ -3ITT flclTq,X: W 3@l"@,~Q1TfT "~ cf51 l=J111"(Duty Demand.ed)-
a. (Section)~ 11D W~ R'cflf«T~; '
zs farnrea?#@z2fez a6)if;
ao hr2e3fez fitaP 6 ha« 2aft.

> usq{st viRa arfle reelqf srarst gear ii, srf)er'Rraa # fkgqf rfsr fen Ta
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

(4)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xxviii) amount determined under Section 11 D;
(xxix) amount of erroneous Cenvat Credit taken; .
(xxx) amount payable under Rule 6 of the Cenvat Credit Ru\es.

z on2 a4f 3nfhf?raurarrusi zrea srrar rea urus Ra1Reaelal fag ng zres 1o%

..,,,-· . "Q"x '3ITT~WcIB~ f2t cl I~ct "ITT~~~ 1o%~"Q"x clft ulT~~ I
4see Ba,

,,.1'.).. ~tE'-''A ~...
~~"',0"~---

1
' c:s~~~JJ. view of above, an appeal against this order shall lie before the Tribunal on payment of

, $j %$jjj$$' e duty demanded vhere duty or duty and penalty are in dispute, or penalty, where
· kiena 6 one 1s in dispute. ·
s Ss: •
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ORDER-TN-APPEAL. . . . . . .

The present appeal has been filed by Mis. Dalal Shankerji Jepaji, 7B,

Akhilesh Society, Near Mona Park, Jivraj Park, Vejalpur Road, Ahmedabad

(hereinafter referred to as the "appellant") against Order in Original No.

37/WS08/AC/HKB/2022·23 dated 31.05.2022 [hereinafter referred to as

"impugned ordet'] passed by the Assistant Commissioner, CGST, TAR

Section, Commissionerate Ahmedabad South [hereinafter referred to as
"adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. As per the information received

from the Income Tax Department, the appellant had earned substantial

income from services amounting to Rs.10,03,724/- during FY. 2014-15.

However, the respondent did not obtain service tax registration and did not

pay service tax on this service income. The appellant was requested vide

letters dated 24.07.2020 .and 08.09.2020 to submit the documentary

evidence in respect of their income. However, they failed to submit the

required details/documents. Therefore, the appellant were issued Show

0

Cause Notice bearing No. CGST/Div-
VIII/O&GA/TPD/257/AGMP5990N/2020-21 dated 21.09.2020 wherein it was
proposed to :

A. Demand and recover the service tax amounting to Rs.1,24,060/ under )

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1), 77(2) and 78 of the Finance Act,
1994.

3. The SCN was adjudicated vide the impugned order wherein the

demand of service tax amounting to Rs.1,24,060/- was confirmed along with

interest. Penalty amounting to Rs.1,24,060/- was imposed under Section 78

of the Finance Act, 1994. Penalty amounting to Rs.10,00O- each was

imposed under Section 77 (1) and 77(2) of the Finance Act, 1994 .
.GeZ.°'cc.
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4. Being aggrieved with the impugned order, the appellant have filed

the present appeal on the following grounds :

1. They have not suppressed the value of taxable services received or

provided in the situations enumerated in the proviso to Section 73 ()

of the Finance Act, 1994 and, therefore, invocation of extended period

of limitation is without jurisdiction and legally untenable.

The impugned order has been passed contrary to the facts on record

due to the very fact that issuance of SCN dated 21.09.2020 is barred
by limitation.

The adjudicating authority has erred in calculating the tax liability

on ex-duty basis rather than cum duty basis as provided under Section

67(2) of the Finance Act, 1994 since they have not charged separate

amount of tax in the invoices raised by them.

The service tax liability has been determined on accrual basis

contrary to receipt basis as provided in proviso to Rule 6 (1) of the

Service Tax Rules, 1994. The service tax liability has been calculated

on the basis of amount shown in the ITR for the year under

consideration, rather than calculating the same on receipt basis in

terms of the said Rule, as they are a Proprietary concern.

v. Interest on the service tax should not be levied under Section 75 of the

11.

111.

lV.

0 Finance Act, 1994.

v1. When there is no suppression of facts or wilful mis-statement on their

part, imposition of penalty under Section 78 is unwarranted.

vu. Penalty under Section 77 of the Finance Act, 1994 should not be

imposed.

5. Personal Hearing in the case was held on 05.01.2023. Shri Bhavik D.

Khandeliya, Chartered Accountant, appeared on behalf of the appellant for

the hearing. He reiterated the submissions made in appeal memorandum

and in supplementary paper book submitted on 03.01.2023.

In the supplementary paper book filed on 03.01.2023, the appellant.A-~it',-~ ted, inter-alia, that :a "r
! 5> 'F,
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► From the provisions of Section 73 (1) of the Finance Act, 1994 it is

clear that for the purpose of issuance of show cause notice, there must

be non-levy, or non payment or short levy or short payment or

erroneous refund. Merely because there is a difference between the

receipts as shown in Form 26AS and/or in ITR when compared to

service tax returns, the difference ipso facto does not lead to non levy

or short levy or non payment or short payment.

► The adjudicating authority has erred in law by issuing SCN dated

21.09.2020 beyond the period of limitation as prescribed under Section
73 (1) of the Finance Act, 1994.

»> The last date/due date filing return for the period from 01.04.2014 to

30.09.2014 is 25.10.2014 and the five years therefrom comes to on or

before 14.11.2019. Similarly the last date/due date for filing return for

the period 01.10.2014 to 31.03.2015 is 25.04.2015 and the five years

therefrom comes to on or before 25.04.2020. The SCN issued on

21.9.2020 is, therefore, barred by limitation.

» The extension of limitation by the Hon'ble Supreme Court would not

apply for issuance of SCN as Chapter V of the Finance Act, 1994 has

been omitted and the saving clause as per Section 174 of the CGST

Act, 2017 also do not protect the aforesaid extension.

Reliance is placed upon the judgment in the case of Reliance

Industries Ltd. - 2020) 116 Taxmann.com 201 (Gujarat); J.P.Jani,

Income Tax Officer, Circle IV, Ward-G, Ahmedabad and Anr. Vs. O
Induprasad Devshanker Bhatt - (1969) 72 ITR 595 (SC); Sales Tax

Officer, Circle-I, Jabalpur Vs. Hanuman Prasad - 1967 AIR SC 565;

Kolhapur Canesugar Works Ltd. Vs. UOI - 2000 (119) ELT (SC):

Keshavan Madhava Menon Vs. State of Bombay-AIR 1951 SC 128;

Thirumalia Chemical Ltd. V. UOI -(2011 6 8CC 739; Baiju A.A. Vs.

State Tax Officer, SGST Department and Anr. - 2020 KLT 1 233;

Judgment of Telengana High Court in the case of Sri Sri Engineering

Work & Ors. Vs. Dypy. Commissioner & Ors dated 05.07.2022;

Maharaja Crane Services Vs. Commissioner of CGST, Chandigarh
Appeal No. ST/60390/2020-Ex (CESTAT Chand.).

0
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> The valuation of service tax has beeni'done on the basis of ex-duty

rather than cum-duty irrespective of the fact that they had not

collected service tax from their customers.

► Reliance is placed upon the judgment in the case of CCE Vs. Maruti

Udyog - 2002 AIR SCW 1039 which was applied in various other
judgments.

► Considering cum duty value of receipts, the total receipts excluding

service tax liability comes to around Rs.8,93,311/- and service tax

liability comes to around Rs.1,10,413/- and invoice value is
Rs.10,03,724/-.

► Service tax has been erroneously determined on accrual basis rather

than on receipt basis, available to small service providers as per Rule

6(1)of the Service Tax Rules, 1994. As their gross receipts did not

exceed Rs. 50 lakhs in the previous F.Y. 2013-14 and being

individual/proprietor, they are squarely covered under the aforesaid

rule and, therefore, liability to pay service tax will be on receipt basis.

► Current year receipts are Rs.11,07,607/- which also includes receipts

of the previous year and they are not liable to pay service tax on the

entire bills/invoices of FY. 2014-15 due to non receipt of payment in

the current year, as is evident from the Balance Statement of Sundry

Debtors.

Q ►- Reliance is placed upon the judgment in the case of Commissioner of

Service Tax, Ahmedabad Vs. Purni Ad. (P) Ltd. - (2011) 33 STT 230

(Ahmedabad - CESTAT) and Tempest Advertising (P) Ltd. Vs.

Commissioner of Central Excise and Customs (2007) 9 STT 168 (Bang.

CESTAT).

► As the demand of service tax is erroneous, the consequential levy of

interest is requested to be dropped.

► Levy of penalty under Section 78 of the Finance Act, 1994 is not

automatic. Element of mens rea is essential for levy of penalty.

► Reliance is placed upon the judgment in the case of Commissioner of

Service Tax, Bangalore Vs. Motor World - 2012 (27) STR 225 (Kar.)

and Motilal Padampat Sugar Mills Co Ltd.Vs. State of Uttar Pradesh

1979) 118 ITR 326.

O
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7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions filed by the

appellant and the materials available on records. The issue before me for

decision is whether the impugned order confirming the demand of service

tax amounting to Rs.1,24,060/-, in the facts and circumstances of the case,

is legal and proper or otherwise. The demand pertains to FY. 2014-15.

8. It is observed from the materials available on record that the

appellant have, in their submissions made in the course of the appeal

contested the confirmation of demand of service tax on various counts.

However, it is seen from the impugned order that the appellant had, except

for submitting copies of Balance Sheet, P&L Account , Form 26AS and

Capital Account of the appellant, not made any submissions before the 0
adjudicating authority. None of the issues raised by the appellant in their

appeal memorandum have been made before the adjudicating authority.

The adjudicating authority has at Para 21 of the impugned order recorded

that "Here, it is considered that the saidNoticee had ample time to throw

light on their activity and defend themselves against the service tax

liability. However, theyhave chosen to remain silent and therefore it can be

easily considered that they don't deny their service tax liability as

demanded vide show cause notice under reference" Thereafter, the

adjudicating authority has proceeded to hold that appellant as liable to pay Q
service tax and, accordingly, confirmed the demand.

8.1 It is further observed that the appellant was called for personal

hearing on three different dates by the adjudicating authority, which was

not attended by the appellant. Thereafter, the case was adjudicated exparte

by the adjudicating authority. In terms of Section 33A (1) of the Central

Excise Act, 1944, the adjudicating authority shall give an opportunity of

being heard. In terms of sub-section (2) of Section 33A, the adjudicating

authority may adjourn the case, if sufficient cause is shown. In terms of the

proviso to Section 33A (2), no adjournment shall be granted more than three

find that three adjournments as contemplated in Section 33A of the
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Central Excise Act, 1944 were not been g:?anted to the appellant. It is

pertinent to refer to the judgment of the Hon 'ble High Court of Gujarat in

the case of Regent Overseas Pvt Ltd. Vs. UOI 2017 (6) GSTL 15 (Guj)
wherein it was held that:

"12. Another aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grant of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates, as mentioned in
the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three
adjournments would mean, in all four dates of personal hearing."

O 8.2 In view of the above, I am of the considered view that in the interest

of the principles of natural justice, the matter is required to be remanded

back for denovo adjudication. The appellant is directed to file their written

submissions before the adjudicating authority as well as submit all the

relevant documents in support of their claim, within 15 day of the receipt of

this order. The adjudicating authority shall consider the submissions as

well as the documents submitted by the appellant and decide the case afresh

after affording the appellant the opportunity of personal hearing.

0 9. In view of the above, the impugned order is set aside and the matter

remanded back to the adjudicating authority for adjudication afresh in

terms of the directions contained in Para 8.2 above. The appeal filed by the

appellant is allowed by way of remand.

The appeal filed by the appellant stands dispo.ed of in above terms.

e! /7- ) os .'Kumar
Commissioner (Appeals)

Date' ·.=- ·Attr
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.
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BY RPAD I SPEED POST
To

M/s. Dalal Shankerji Jepaji, Appellant
7B, Akhilesh Society,
Near Mona Park, Jivraj Park,
Vejalpur Road, Ahmedabad

The Assistant Commissioner, Respondent
CGST, Division- VIII,
Commissionerate ' Ahmedabad South.

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.£6£ uploading the OIA)
Guard File.
5. P.A. File.


